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A128 The Impact of Daubert on the Admissibility of Forensic Anthropology Expert 
Testimony

Kate M. Lesciotto, JD*, 117 Moorehead Street, Erie, PA 16508

$IWHU�DWWHQGLQJ�WKLV�SUHVHQWDWLRQ��DWWHQGHHV�ZLOO�XQGHUVWDQG�KRZ�IRUHQVLF�DQWKURSRORJLFDO�H[SHUW�WHVWLPRQ\�KDV�EHHQ�XWLOL]HG�LQ�ERWK�
federal and state courts as well as how such testimony has fared in admissibility determinations, both before and after the United States 

Supreme Court’s 1993 Daubert v. Merrell Dow Pharmaceuticals, Inc. decision.

This presentation will impact the forensic science community by providing information on the range of topics about which forensic 

DQWKURSRORJLVWV�DUH�DVNHG�WR�WHVWLI\�DQG�KRZ�WKLV�WHVWLPRQ\�LV�FXUUHQWO\�EHLQJ�HYDOXDWHG�E\�MXGJHV�ZKHQ�WKH�DGPLVVLELOLW\�RI�WKH�WHVWLPRQ\�
is questioned.

'XULQJ�WKH�����V��RQO\�D�VLQJOH�SXEOLVKHG�MXGLFLDO�RSLQLRQ�PDGH�UHIHUHQFH�WR�IRUHQVLF�DQWKURSRORJLFDO�H[SHUW�WHVWLPRQ\���6LQFH�WKHQ��
WKHUH�KDV�EHHQ�D�VWHDG\�DQG�VLJQL¿FDQW�LQFUHDVH�LQ�WKH�GLVFXVVLRQ�RI�IRUHQVLF�DQWKURSRORJLFDO�WHVWLPRQ\�LQ�MXGLFLDO�RSLQLRQV��ZLWK�QHDUO\�
����UHIHUHQFHV�EHWZHHQ������DQG��������'XULQJ�WKLV�VXUJH�LQ�WHVWLPRQ\��H[SHUW�ZLWQHVVHV�DOVR�IDFHG�D�FKDQJH�LQ�WKH�VWDQGDUG�IRU�WKH�
admissibility of their testimony.  The 1993 Supreme Court Dabuert decision shifted the question of admissibility from a relatively low 

WKUHVKROG�RI�³JHQHUDO�DFFHSWDQFH´�WR�D�KLJKHU�WKUHVKROG�UHTXLULQJ�LQWHQVLYH�HYDOXDWLRQ�RI�WKH�H[SHUW¶V�TXDOL¿FDWLRQV�DQG�WKH�UHOHYDQFH�
and reliability of their testimony. 

The goal of this study is to provide an initial analysis of judicial opinions citing forensic anthropological testimony and determine:  

����WKH�LQGLYLGXDO�LGHQWL¿HG�DV�WKH�IRUHQVLF�DQWKURSRORJLVW������ZKHWKHU�WKLV�LQGLYLGXDO�ZDV�FHUWL¿HG�E\�WKH�$PHULFDQ�%RDUG�RI�)RUHQVLF�
$QWKURSRORJ\�� ���� WKH� DUHDV� LQ� ZKLFK� WKLV� LQGLYLGXDO� SURYLGHG� RSLQLRQ� HYLGHQFH� RU� WHVWLPRQ\�� ���� ZKHWKHU� DQ\� FKDOOHQJHV� WR� WKH�
DGPLVVLELOLW\�RI�WKH�WHVWLPRQ\�ZHUH�UDLVHG��DQG������LI�WKHUH�ZHUH�DQ\�FKDOOHQJHV��ZKHWKHU�WKH�WHVWLPRQ\�ZDV�DGPLWWHG�RU�H[FOXGHG���$�
comparison of the challenges occurring before Daubert to those after Daubert provides an indication of whether Daubert has actually 

KDG�D�VLJQL¿FDQW�HIIHFW�RQ�IRUHQVLF�DQWKURSRORJLFDO�H[SHUW�WHVWLPRQ\���6HDUFKHV�ZHUH�FRQGXFWHG�XVLQJ�WZR�OHJDO�GDWDEDVHV��HQFRPSDVVLQJ�
ZULWWHQ�MXGLFLDO�RSLQLRQV�IURP�DOO�IHGHUDO�DQG�VWDWH�FRXUWV���7KHVH�GDWDEDVHV�ZHUH�VHDUFKHG�IRU�WKH�SKUDVHV�³IRUHQVLF�DQWKURSRORJ\´�DQG�
³IRUHQVLF�DQWKURSRORJLVW�´��7KUHH�KXQGUHG�DQG�WKLUW\�WKUHH�XQLTXH�FDVHV�ZHUH�LGHQWL¿HG�DQG�DQDO\]HG�

%\�WRSLF��WKH�PRVW�FRPPRQ�DUHD�RI�WHVWLPRQ\�LV�WUDXPD�DQG�RU�WRRO�PDUN�DQDO\VLV������RI�MXGLFLDO�UHIHUHQFHV���IROORZHG�E\�ELRORJLFDO�
SUR¿OH�RU�YLFWLP�LGHQWL¿FDWLRQ��������SRVWPRUWHP�LQWHUYDO��������DQG�D�FRPELQDWLRQ�RI�IRUHQVLF�UHFRYHU\��GHFRPSRVLWLRQDO�SURFHVVHV��
movement of remains, footprint analysis, and photographic comparisons accounting for the remaining testimony. 

7KLUW\�FDVHV�ZHUH�LGHQWL¿HG�WKDW�DGGUHVVHG�WKH�DGPLVVLELOLW\�RI�IRUHQVLF�DQWKURSRORJLFDO�H[SHUW�WHVWLPRQ\��LQFOXGLQJ����FDVHV�SULRU�WR�
Daubert and 16 after Daubert.  Examination of these cases indicates that post-Daubert cases do not result in more exclusions.  Prior to 

the Daubert decision, in only three cases was forensic anthropological expert testimony excluded, and only a single instance of exclusion 

was found among the post-Daubert cases.  Both footprint analysis and photographic comparisons were subjected to a disproportionately 

higher number of challenges, given the overall low number of judicial references to such testimony. 

This study found that Daubert does not appear to have actually impacted the outcome of admissibility determinations in the predicted 

manner.  Although many judges cite Daubert�DQG�IROORZ�LWV�IUDPHZRUN�IRU�DQDO\VLV�RI�WKH�DGPLVVLELOLW\�RI�H[SHUW�WHVWLPRQ\��WKHUH�LV�QR�
evidence of an increasing number of exclusions of expert testimony in the forensic anthropological context.
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