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E73 Tips for the Courtroom:  How to Get the Most Out of the Expert Witness

Stephanie Domitrovich, JD, PhD*, Sixth Judicial District of PA, Erie County Court House, 140 W 6th Street, Rm 223, Erie, PA 16501; 
and Jeffrey M. Jentzen, MD*, University of Michigan, 300 N Ingalls, NI2D19 - SPC 5452, Ann Arbor, MI 48109

After attending this presentation, attendees will be better prepared to select the expert witness to assist and advise them as legal 

counsel for their clients’ cases.  Attendees will learn from an experienced judge and practicing forensic pathologist, the value of the 

expert witness to provide technical advice to legal counsel concerning the facts and theories to be anticipated from the opposing counsel.  

After discussing the case with an expert, counsel will be better able to construct effective pleadings and focus counsel’s attention on the 

UHOHYDQW�LVVXHV�LQ�WKH�FDVH���$WWHQGHHV�ZLOO�DOVR�OHDUQ�ZD\V�WR�ORFDWH�DQG�VHOHFW�WKH�PRVW�TXDOL¿HG�H[SHUWV�DYDLODEOH���7KH�SUHVHQWHUV�ZLOO�
also discuss the value of preparing the expert rather than coaching the expert so that the expert is testifying objectively and truthfully.

7KLV�SUHVHQWDWLRQ�ZLOO�LPSDFW�WKH�IRUHQVLF�VFLHQFH�FRPPXQLW\�E\�HTXLSSLQJ�ODZ\HUV�WR�ZRUN�ZLWK�WKH�H[SHUW�ZLWQHVVHV���/DZ\HUV�
will become aware of the value of the multifaceted role that an expert plays by contributing vital input in the initial stages of their cases 

and the importance of selecting the best expert to address the main issues in the case.  Lawyers will learn of the ethical responsibilities 

WR�SURYLGH�REMHFWLYH�DQG�XQELDVHG�WHVWLPRQ\�WR�WKH�FRXUW�UHJDUGOHVV�RI�DI¿OLDWLRQ�RU�UHPXQHUDWLRQ�
Attorneys should select and obtain experts in the early stages of the litigation process in order to reserve the best expert for the 

VSHFL¿F� FDVH� DQG� VR� WKDW� WKH� H[SHUW� FDQ� DVVLVW� DQG� DGYLVH� FRXQVHO� DV� WR�PDMRU� LVVXHV�RI� WKH� FDVH� DV� VRRQ� DV�SRVVLEOH�� �3URIHVVLRQDO�
RUJDQL]DWLRQV�PD\�EH�H[FHOOHQW�VRXUFHV�IRU�REWDLQLQJ�TXDOL¿HG�H[SHUWV��KRZHYHU��FRXQVHO�PXVW�SURFHHG�ZLWK�FDXWLRQ�DQG�HYDOXDWH�WKH�
UHTXLUHPHQWV�IRU�PHPEHUVKLS�LQ�WKRVH�RUJDQL]DWLRQV���$WWRUQH\V�VKRXOG�FDUHIXOO\�HYDOXDWH�HDFK�H[SHUW¶V�FUHGHQWLDOV�VXFK�DV�HGXFDWLRQ��
SURIHVVLRQDO�OLFHQVHV��DFDGHPLF�DQG�WHDFKLQJ�DSSRLQWPHQWV��SXEOLFDWLRQV��H[SHULHQFH�LQ�WKHLU�¿HOG�RI�VWXG\��SUHYLRXV�H[SHUW�WHVWLPRQ\��
SURIHVVLRQDO�GLVFLSOLQDU\�DFWLRQV��FULPLQDO�UHFRUG��DQ\�UHODWLRQVKLS�WR�WKH�SDUWLHV��DQG�DQ\�¿QDQFLDO�LQWHUHVW�LQ�WKH�RXWFRPH�RI�WKH�FDVH��

7KH�VFLHQWL¿F�H[SHUW�ZLWQHVV�KDV�D�UROH�DV�DQ�HGXFDWRU�ERWK�IRU�WKH�DWWRUQH\¶V�HGXFDWLRQ�DV�ZHOO�DV�WR�DVVLVW�WKH�MXU\�LQ�XQGHUVWDQGLQJ�
WKH�VFLHQWL¿F�LVVXHV�RI�WKH�FDVH���7R�EH�HIIHFWLYH��WKLV�VKRXOG�RFFXU�GXULQJ�SUHSDUDWLRQ�IRU�WULDO�DQG�QRW�LQ�WKH�FRXUWURRP���,W�LV�GLI¿FXOW�
to test expert testimony at trial without advance notice and preparation.  The courtroom is where the attorney, with the expert’s help, 

HGXFDWHV�WKH�MXU\��QRW�ZKHUH�WKH�DWWRUQH\�HQFRXQWHUV�GLI¿FXOW�VFLHQWL¿F�TXHVWLRQV�IRU�WKH�¿UVW�WLPH���7KH�H[SHUWV�VKRXOG�H[SODLQ�IDFWV�EDVHG�
RQ�LQIRUPDWLRQ�DQG�NQRZOHGJH�DYDLODEOH�ZLWKRXW�HQWHULQJ�LQWR�DQ�DGYRFDF\�UROH���([SHUWV�HGXFDWH�DWWRUQH\V�DERXW�WKHLU�¿HOG�RI�WHFKQLFDO�
or professional expertise involved in the case. 

,Q�WKLV�SUHVHQWDWLRQ��IRUHQVLF�SDWKRORJ\�LV� WKH�VFLHQWL¿F�¿HOG�XVHG�WR�LOOXVWUDWH�EHVW�SUDFWLFHV�LQ�SUHSDULQJ�IRU�WKH�FRXUWURRP�DQG�
VHOHFWLQJ�DQG�HIIHFWLYHO\�XWLOL]LQJ�WKH�H[SHUW���([SHUWV�PD\�KDYH�OLPLWDWLRQV�GXH�WR�WKHLU�¿HOG�RI�H[SHUWLVH���)RUHQVLF�SDWKRORJLVWV��IRU�
example, may have possible limitations on their ability to be experts such as when they are estimating time-of-death, questions related 

WR�WR[LFRORJ\��RU�RWKHU�UHODWHG�VFLHQWL¿F�¿HOGV���([SHUWV�VKRXOG�QRW�EH�HQFRXUDJHG�WR�VWUD\�RXWVLGH�WKHLU�¿HOG�RI�H[SHUWLVH�
Attorneys should also consider the importance of the demeanor of the expert, such as the expert’s professional image, ability to 

FRPPXQLFDWH�HIIHFWLYHO\�WR�WKH�MXURUV��VNLOO�DQG�HIIHFWLYHQHVV�ZLWK�GHPRQVWUDWLYH�HYLGHQFH��HDVH�LQ�D�FRXUWURRP�HQYLURQPHQW��DQG�WKH�
DELOLW\�WR�QRW�DSSHDU�WRR�UHOD[HG�VR�DV�QRW�WR�SURMHFW�GLVUHVSHFW�RU�D�³KLUHG�JXQ´�LPDJH���7KH�H[SHUW�VKRXOG�EH�SROLWH�DQG�FDQGLG�DV�ZHOO�
DV�DSSHDULQJ�FRQ¿GHQW�LQ�UHVSRQVHV�DQG�GLVSOD\LQJ�SDWLHQFH�DQG�FRPSHWHQFH���7KH�H[SHUW�FDQQRW�VSHFXODWH���%RWK�DWWRUQH\V�DQG�H[SHUWV�
should avoid mispronouncing medical and legal terms.  Attorneys should discuss with their experts the legal meanings of such terms as 

reasonable medical certainty, beyond a reasonable doubt, and preponderance of the evidence. 

$WWRUQH\V�VKRXOG�SURYLGH�DOO�IDFWV�RI�WKH�FDVH�WR�WKHLU�H[SHUW�WR�DYRLG�³DPEXVK´�E\�WKH�RSSRVLQJ�FRXQVHO���([SHUWV�HQDEOH�FRXQVHO�
to be able to pose the critical questions to opposing experts in confronting contested issues of a particular case.  A well-prepared expert 

LV�DOVR�EHWWHU�DEOH�WR�SHUIRUP�LQ�WKH�FRXUWURRP�VLQFH�KH�VKH�FDQ�DQDO\]H�DQG�RUJDQL]H�WKH�IDFWV�LQ�D�ZD\�WKDW�MXURUV�FDQ�FRPSUHKHQG���
Counsel should conduct a simulated cross-examination to optimally prepare the expert witness.  Counsel should explain anticipated trial 

procedures, schedules, as well as trial technique and strategies to get the most out of the expert.
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