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F26 Culture of Infallibility:  The Inability of the Criminal Justice System to Concede 
6FLHQWL¿F�8QFHUWDLQW\

Roderick T. Kennedy, JD*, New Mexico Court of Appeals, PO Box 25306, Albuquerque, NM 87125-0306

The goal of this presentation is to discuss new research which demonstrates how the investigative process by which cases come to 
court is frequently comprised of a mix of good and bad evidence that the judicial system cannot always adequately evaluate.

This presentation will impact the forensic science community by explaining how it is necessary to understand the adversary process 
by which the judicial system resolves claims and the effects this process has on the quality of evidence both as presented and as 
XQGHUVWRRG���7KH�FRRSHUDWLRQ�RI�DOO�VWDNHKROGHUV�²�ODZ�HQIRUFHPHQW��DWWRUQH\V��IRUHQVLF�VFLHQWLVWV��DQG�MXGJHV�²�WR�XQGHUVWDQG�WKH�QHHG�
to reform the practices of each must underlie true reform.

6RFLDO� DQG� EHKDYLRUDO� VFLHQWL¿F� UHVHDUFK� GHPRQVWUDWHV� WKDW� ELDV� LQIHFWV� WKH� FULPLQDO� MXVWLFH� V\VWHP�� IRUHQVLF� VFLHQFH�� SROLFH�
departments, prosecutors, the criminal defense bar, and even the judiciary.  It is directly related to unsafe judicial results and wrongful 
FRQYLFWLRQV���7KH�UHYHDOLQJ�RI�PRWLYDWLRQDO��UHODWLRQDO��DQG�FRQ¿UPDWLRQ�ELDV�WKDW�FDQ�DIIHFW�IRUHQVLF�WHVWLQJ�KDV�LQFLWHG�REORTX\�IURP�
WKH�IRUHQVLF�VFLHQFH�FRPPXQLW\�DJDLQVW�DQ\RQH�VSHDNLQJ�RI�LW��EXW�WKDW�LV�IDU�IURP�WKH�ZKROH�VWRU\���7KH�FRQIRUPDWLRQDO�ELDV��WXQQHO�
vision) that can lead police investigators to pursue only the evidence most consistent with their pre-existing theory while rejecting 
confounding facts similarly leads to prosecutors failing to consider other possibilities (assuming a complete set of facts is even available).  
Similarly, prosecutors considered that their need for absolute guilt made any uncertainty in evidence, even what might be subject to 
UHDG\�H[SODQDWLRQ��LQWROHUDEOH�DV�VRPHKRZ�LQGLFDWLYH�RI�UHDVRQDEOH�GRXEW���'HIHQVH�DWWRUQH\V��DFFXVWRPHG�WR�VODP�GXQN�FDVHV�EHLQJ�
EURXJKW�DJDLQVW�WKHLU�FOLHQWV��KDYH�OHDUQHG�QRW�WR�VHULRXVO\�TXHVWLRQ�IRUHQVLF�HYLGHQFH��WKH�UHOLDELOLW\�RI�ZKLFK�MXGJHV�VD\�FDQ�EH�³WDNHQ�
IRU�JUDQWHG´�EHFDXVH�WKH\�KDYH�EHHQ�XVHG�IRU�GHFDGHV���7KH�SURFHVV�E\�ZKLFK�HYLGHQFH�LV�HYDOXDWHG�WR�GHWHUPLQH�FULPLQDO�OLDELOLW\�LV�
GHPRQVWUDEO\�XQVWDEOH�ZKHQ�WKH�GLVFHUQPHQW�RI�WUXWK�DQG�IDOVHKRRG�DUH�RIWHQ�PRVW�FULWLFDO���'HVSLWH�NQRZLQJ�DERXW�VROYDEOH�SUREOHPV��
change is resisted.

<HDUV�DJR��DV�SURVHFXWRUV�EHJDQ�WR�KDYH�FRQ¿GHQFH�LQ�WKH�VHHPLQJ�FHUWDLQW\�RI�IRUHQVLF�VFLHQFH��HYLGHQFH�WHFKQLFLDQV�ZHUH�WUDLQHG�
WR�XVH�SKUDVHV�OLNH�³DEVROXWH�FHUWDLQW\�´�³�����DFFXUDWH�´�DQG�³WR�WKH�H[FOXVLRQ�RI�HYHU\��¿OO�LQ�LWHP��LQ�WKH�ZRUOG�´��(\HZLWQHVVHV�ZHUH�
FRQVLGHUHG� WKH�³JROG�VWDQGDUG´�RI�FULPLQDO� WULDO�HYLGHQFH��SDUWLFXODUO\�ZKHQ� WKH\�ZHUH�YLFWLPV�� �'ULYLQJ�ZKLOH� LQWR[LFDWHG�LPSDLUHG�
FDVHV��WULHG�RQ�WKH�EDVLV�RI�³XQGHU�WKH�LQÀXHQFH�´�EHFDPH�LQFRQYHQLHQW�EHFDXVH�RI�D�ÀH[LEOH�UHODWLRQVKLS�EHWZHHQ�DOFRKRO�OHYHOV�DQG�
LPSDLUPHQW��QHFHVVLWDWLQJ�WKH�DGRSWLRQ�RI�D�³VFLHQFH�EDVHG´�SHU�VH�RIIHQVH�EDVHG�RQ�D�QXPEHU²WKH�EORRG�DOFRKRO�FRQFHQWUDWLRQ���$�
mythological impression of infallibility accompanied the forensic expert to court, where prosecutors neglected to understand the 
evidence they presented, defense attorneys missed opportunities to question what might be questionable, and judges were happy with 
TXLFN�PRYLQJ�FDVHV�WKDW�FRQIRUPHG�WR�ZKDW�ZHUH�RIWHQ�WKHLU�RZQ�SUHFRQFHSWLRQV�RI�WKH�HYLGHQFH���7KH�DGYHUVDU\�V\VWHP�PDVNHG�ZKDW�
needed to be an open-ended search for the best evidence for the case.

7KHQ� FDPH�'1$�� �:LWK� LWV� DUULYDO�� WZR� LPSRUWDQW� WKLQJV�ZHUH� GLVFRYHUHG�� � ����ZKDW� LW� ORRNHG� OLNH�ZKHQ� ODERUDWRU\�YDOLGDWHG�
PROHFXODU�VFLHQFH�ZDV�SUDFWLFHG�WR�ULJRURXV�VWDQGDUGV�DQG�DSSOLHG�ZLWK�HTXDO�VWDWLVWLFDO�ULJRU�WR�SUHGLFW�SUREDEOH�RXWFRPHV��DQG������WKDW�
LQ�WKH�IDFH�RI�LUUHIXWDEO\�XQLTXH�FKHPLFDO�ERQGLQJ��ZKHQ�WKLV�QHZ�VFLHQWL¿F�HYLGHQFH�ZDV�XVHG�LQ�ROG�FDVHV��LW�H[SRVHG�WKH�ZURQJIXO�
convictions of innocent persons.  Since forensic evidence is a creation of the law, used by the law, and has little application outside the 
law, the fact that it had been used in so many cases proven to result in wrong outcomes began to draw scrutiny and the result of the 
VFUXWLQ\�ZDV�QRW�DOZD\V�IDYRUDEOH���7KHUH�EHLQJ�QR�³WROHUDEOH´�QXPEHU�RI�ZURQJIXO�FRQYLFWLRQV��WKH�WUDGLWLRQV�HPERGLHG�LQ�WKH�ODZ�DQG�
LWV�XVH�RI�HYLGHQFH�LQ�FULPLQDO�FDVHV��UHTXLUHG�UHDVVHVVPHQW�� �,QHUWLDO�UHVLVWDQFH�WR�FKDQJH��D�³FKLFNHQ�OLWWOH´�DWWLWXGH�ZLWKLQ�IRUHQVLF�
VFLHQFH��DQG�D� ODFN�RI�ZLGHO\�DFFHSWHG�VWDQGDUGV�IRU�IRUHQVLF�VFLHQFH�ZRUN�DQG�WKH�ZD\�LWV�UHVXOWV�ZHUH�H[SUHVVHG�LQ�FRXUW�ZHUH�DOO�
exposed as impediments to progress.

5HFHQW�ERRNV�SRLQW�WR�WKH�LQÀXHQFH�RI�D�JUHDW�QXPEHU�RI�IDLOLQJV�LQ�WKH�FULPLQDO�MXVWLFH�V\VWHP��PDQ\�RI�ZKLFK�DUH�VR�LQKHUHQW�WR�
various police, forensic, and legal practices that they have escaped evaluation.  Exposure breeds resistance by these actors.  The need 
for the infallibility of the court system and proof beyond a reasonable doubt have created a culture that supports uncritical myths of 
LQIDOOLELOLW\���5HVLVWDQFH�WR�FKDQJH�GRHV�QRW�UHZDUG�WHDP�SOD\LQJ��FRQVLVWHQF\�RI�RSLQLRQ��DQG�FULWLFDO�WKLQNLQJ�
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This presentation will discuss the directions in which legal scholarship is attempting to identify and correct many of these quite 
unintentional sources of error in judicial determinations.  A message is that the overarching quest for justice is best served by cooperation 
and greater examination of best practices to avoid exonerating the guilty and convicting the innocent.

Change, Resistance, Judicial System


