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F27 To Err or Not to Err:  How Judges and Jurors Apply “Margin of Error” and 
³&RHI¿FLHQW�RI�9DULDWLRQ´� WR�7KHLU�'HWHUPLQDWLRQV�RI�%ORRG�$OFRKRO�&RQWHQW� LQ�
Criminal Cases Involving Blood Testing

Stephanie Domitrovich, JD, PhD*, Sixth Judicial District of PA, Erie County Court House, 140 W 6th Street, Rm 223, Erie, PA 16501

$IWHU�DWWHQGLQJ�WKLV�SUHVHQWDWLRQ��DWWHQGHHV�ZLOO�EHWWHU�XQGHUVWDQG�WKH�OHJDO�UHTXLUHPHQWV�RI�³PDUJLQ�RI�HUURU´�DQG�³FRHI¿FLHQW�RI�
YDULDWLRQ´�DV�DSSOLHG�LQ�WKH�FRXUWURRP�

7KLV�SUHVHQWDWLRQ�ZLOO� LPSDFW� WKH� IRUHQVLF� VFLHQFH�FRPPXQLW\�E\�SURYLGLQJ� WKH�EDVHV� IRU�³PDUJLQ�RI�HUURU´�DQG�³FRHI¿FLHQW�RI�
YDULDWLRQ´�DV�DSSOLHG�LQ�WKH�ODZ�

,Q� IHGHUDO� FRXUWV�� IHGHUDO� WULDO� MXGJHV� DSSO\� WKH� 'DXEHUW� VWDQGDUG� WR�PDNH� WKH� SUHOLPLQDU\� DVVHVVPHQW� RI� ZKHWKHU� DQ� H[SHUW¶V�
VFLHQWL¿F�WHVWLPRQ\�LV�EDVHG�RQ�PHWKRGRORJ\�WKDW�LV�VFLHQWL¿FDOO\�UHOLDEOH�DQG�FDQ�EH�SURSHUO\�DSSOLHG�WR�WKH�IDFWV�DW�LVVXH���,Q�VWDWH�FRXUW�
MXULVGLFWLRQV��VWDWH�WULDO�MXULVGLFWLRQV�YDU\�RQ�WKH�DSSOLFDWLRQ�RI�ZKLFK�VWDQGDUG�WKDW�VWDWH�FRXUW�DSSOLHV�IRU�DGPLWWLQJ�VFLHQWL¿F�HYLGHQFH���
'DXEHUW��)U\H��RU�D�FRPELQDWLRQ�RI�ERWK�VWDQGDUGV��QRZ�FRLQHG�DV�)U\HEHUW��VWDWHV�WKH�WULDO�MXGJH�PD\�DSSO\�HDFK�VWDQGDUG�VHSDUDWHO\�WR�
WKH�VDPH�IDFWXDO�PHWKRGRORJ\�VR�WKDW�WZR�DQDO\VHV�DUH�FRQGXFWHG�WR�FRYHU�ERWK�EDVHV�RI�)U\H�DQG�'DXEHUW�VWDQGDUGV�

:KHQ�VWDWH�WULDO�MXGJHV�DSSO\�WKH�)U\H�VWDQGDUG�WR�GHWHUPLQH�WKH�DGPLVVLELOLW\�RI�VFLHQWL¿F�HYLGHQFH��WKH�VFLHQWL¿F�WKHRU\�PXVW�EH�
³JHQHUDOO\�DFFHSWHG´�LQ�WKH�UHOHYDQW�VFLHQWL¿F�FRPPXQLW\���7KH�'DXEHUW�VWDQGDUG�DOORZV�WULDO�MXGJHV�WR�HYDOXDWH�QRYHO�VFLHQWL¿F�HYLGHQFH�
using a variety of factors in determining whether the expert’s methodology is valid, such as, but are not limited to, the following:  (1) 

ZKHWKHU�WKH�WKHRU\�RU�WHFKQLTXH�LQ�TXHVWLRQ�FDQ�EH�DQG�KDV�EHHQ�WHVWHG������ZKHWKHU�WKH�WKHRU\�RU�WHFKQLTXH�KDV�EHHQ�VXEMHFWHG�WR�SHHU�
UHYLHZ�DQG�SXEOLFDWLRQ������ZKDW�LV�WKH�WKHRU\¶V�NQRZQ�RU�SRWHQWLDO�HUURU�UDWH������ZKHWKHU�WKHUH�LV�H[LVWHQFH�DQG�PDLQWHQDQFH�RI�VWDQGDUGV�
FRQWUROOLQJ�LWV�RSHUDWLRQ��DQG������ZKHWKHU�WKH�WKHRU\�KDV�DWWUDFWHG�ZLGHVSUHDG�DFFHSWDQFH�ZLWKLQ�D�UHOHYDQW�VFLHQWL¿F�FRPPXQLW\�

7KLV�SUHVHQWDWLRQ�ZLOO�GLVFXVV�KRZ�³PDUJLQ�RI�HUURU´�DQG�³FRHI¿FLHQW�RI�YDULDWLRQ´�DV� VFLHQWL¿F�DQG� OHJDO�FRQFHSWV�DUH�YLHZHG�
E\�VWDWH�WULDO�MXGJHV��DSSHOODWH�FRXUW�MXGJHV��DQG�MXULHV�DV�UHÀHFWHG�LQ�WKHLU�GHFLVLRQV�UHJDUGLQJ�EORRG�DOFRKRO�FRQWHQW�LQ�EORRG�WHVWV�LQ�
FULPLQDO�FDVHV�LQ�D�)U\H�MXULVGLFWLRQ�VXFK�DV�3HQQV\OYDQLD�� �+RZ�DUH�WKHVH�VFLHQWL¿F�DQG�OHJDO�FRQFHSWV�YLHZHG�E\�WKHVH�MXGJHV�DQG�
MXULHV�LQ�D�)U\H�MXULVGLFWLRQ�VXFK�DV�3HQQV\OYDQLD�ZKHUH�VFLHQWL¿F�PHWKRGRORJ\�QHHG�RQO\�EH�³JHQHUDOO\�DFFHSWHG´�LQ�WKH�UHOHYDQW�¿HOG�
RI�VFLHQFH"��,Q�D�)U\H�MXULVGLFWLRQ��LV�LW�DQ�DEXVH�RI�GLVFUHWLRQ�IRU�D�VWDWH�WULDO�MXGJH�WR�YLHZ�³PDUJLQ�RI�HUURU´�HYLGHQFH�RU�³FRHI¿FLHQW�RI�
YDULDWLRQ´�HYLGHQFH�LQ�D�OLJKW�PRVW�IDYRUDEOH�WR�WKH�FRPPRQZHDOWK�ZKHQ�WKH�MXGJH�FRQVLGHUV�D�FKDOOHQJH�WR�WKH�ZHLJKW�RI�WKH�HYLGHQFH"��
,V�WKH�MXU\�³VSHFXODWLQJ´�RU�WUXVWLQJ�WKDW�WKH�GHIHQGDQW¶V�DFWXDO�EORRG�FRQWHQW�ZDV������RU�KLJKHU�ZLWKLQ�WZR�KRXUV�ZKHQ�QR�GLUHFW�RU�
circumstantial evidence is presented to the jury at the time of trial regarding the possible source or basis for the application of a 10% 

³PDUJLQ�RI�HUURU"´��,Q�D�)U\H�MXULVGLFWLRQ��VKRXOG�WKH�ODERUDWRU\�WHVWV�EH�FRQVLGHUHG�VFLHQWL¿FDOO\�YDOLG�ZKHQ�WKH�WHVWLQJ�LV�GRQH�E\�DQ�
DSSURYHG� WHVWLQJ� IDFLOLW\� LQ� DFFRUGDQFH�ZLWK�HVWDEOLVKHG�³JHQHUDOO\�DFFHSWDEOH�SURFHGXUHV´�ZKHQ� WKH� ODERUDWRU\� WHVWV�XVHV�RQO\�RQH�
VDPSOH�RI�EORRG"��$�MXGJH�ZLOO�JUDQW�D�QHZ�WULDO�EDVHG�RQ�WKH�ZHLJKW�RI�WKH�HYLGHQFH�FODLP�LQ�FDVHV�ZKHUH�WKH�IDFW¿QGHU¶V�YHUGLFW�LV�³VR�
FRQWUDU\�WR�WKH�HYLGHQFH�WKDW�LW�VKRFNV�RQH¶V�VHQVH�RI�MXVWLFH�´��6KRXOG�WKHUH�EH�D�JUDQW�IRU�D�QHZ�WULDO�LI�WKH�MXU\�LV�QRW�LQIRUPHG�RI�WKH�
DSSOLFDWLRQ�RI�WKH�����PDUJLQ�RI�HUURU�LQ�WKH�DFWXDO�DOFRKRO�EORRG�WHVWLQJ�UHVXOW"��'RHV�WKDW�YHUGLFW�³VKRFN�RQH¶V�VHQVH�RI�MXVWLFH"´

0DUJLQ�RI�(UURU��)U\H�-XULVGLFWLRQ��6FLHQWL¿FDOO\�9DOLG


