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F29 Legal Update:  Recent Court Decisions Declaring Testimony About Case Reviews 
Performed by Non-Testifying Experts to Be Inadmissible

Andrew Sulner, MSFS, JD*, Forensic Document Examinations, LLC, 220 E 57th Street, Ste 200, New York, NY 10022

After attending this presentation, attendees will be better informed about some recent court decisions and the evidentiary grounds 

that have led courts to declare that expert testimony about case reviews performed by non-testifying experts is inadmissible.

7KLV�SUHVHQWDWLRQ�ZLOO�LPSDFW�WKH�IRUHQVLF�VFLHQFH�FRPPXQLW\�E\�HGXFDWLQJ�DOO�VWDNHKROGHUV�LQ�WKH�DGPLQLVWUDWLRQ�RI�FULPLQDO�RU�FLYLO�
MXVWLFH�²�H[SHUWV��ODZ\HUV��DQG�MXGJHV�²�DERXW�WKH�HYLGHQWLDU\�LVVXHV�WKDW�SUHFOXGH�H[SHUW�WHVWLPRQ\�DERXW�FDVHZRUN�SHHU�UHYLHZV�E\�
non-testifying experts.

([SHUW�ZLWQHVVHV�IURP�YDULRXV�IRUHQVLF�GLVFLSOLQHV�KDYH�RIWHQ�WHVWL¿HG�WKDW�WKHLU�FDVHZRUN�LV�VXEMHFWHG�WR�VR�FDOOHG�³SHHU�UHYLHZ�´��
Such testimony, generally elicited during direct examination, is supposedly introduced for the purpose of demonstrating the quality 

DVVXUDQFH�SURWRFRO�HPSOR\HG�LQ�WKH�WHVWLI\LQJ�ZLWQHVV¶�IRUHQVLF�ODERUDWRU\�SULRU�WR�WKH�LVVXDQFH�RI�D�¿QDO�UHSRUW���/DZ\HUV�DQG�WULDO�MXGJHV�
IUHTXHQWO\�DVVXPH�WKDW�WKH�PHUH�PHQWLRQ�RI�WKH�ZRUGV�³SHHU�UHYLHZ´�HTXDWHV�WR�D�FRPSUHKHQVLYH�UHH[DPLQDWLRQ�RI�WKH�HYLGHQFH�DQG�DQ�
LQGHSHQGHQW�YHUL¿FDWLRQ�RI�D�JLYHQ�RSLQLRQ�RU�FRQFOXVLRQ��KRZHYHU��VRPHWLPHV�WKH�VR�FDOOHG�³SHHU�UHYLHZ´�FRPSULVHV�OLWWOH�PRUH�WKDQ�
D�³VSHOO�FKHFN�´�

6RPH�ODZ\HUV�KDYH�DWWHPSWHG�WR�FKDOOHQJH�VXFK�WHVWLPRQ\�E\�HVWDEOLVKLQJ�WKDW�WKH�FDVHZRUN�SHHU�UHYLHZ�ZDV�ELDVHG�DQG�XQUHOLDEOH�
EHFDXVH�LW�ZDV�QRW�SHUIRUPHG�EOLQGO\��H�J���WKH�UHYLHZHU�ZDV�D�³IULHQGO\´�FROOHDJXH�RU�FRZRUNHU��ZRUNLQJ�LQ�WKH�YHU\�VDPH�ODERUDWRU\�
XQLW�RU�RI¿FH��KRZHYHU��DV�VRPH�UHFHQW�FRXUW�GHFLVLRQV�LQGLFDWH��WHVWLPRQ\�DERXW�FDVH�UHYLHZV�SHUIRUPHG�E\�QRQ�WHVWLI\LQJ�H[SHUWV�KDV�
EHHQ�UXOHG�LQDGPLVVLEOH�RQ�HYLGHQWLDU\�JURXQGV��DQG�ODZ\HUV��MXGJHV��DQG�WHVWLI\LQJ�H[SHUWV�QHHG�WR�NQRZ�WKH�LPSDFW�RI�WKHVH�UHFHQW�
court rulings. 
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