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F3 Can Parents Inherit the Sperm of the Deceased Son?  Presentation of an Italian 
Case and Review of the European Legislation in the Field of Postmortem 
Fecundation
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$IWHU�DWWHQGLQJ�WKLV�SUHVHQWDWLRQ��DWWHQGHHV�ZLOO�EHWWHU�XQGHUVWDQG�(XURSHDQ�OHJLVODWLRQ�LQ�WKH�¿HOG�RI�SRVWPRUWHP�IHUWLOL]DWLRQ�DQG�
KRZ�WKH�OHJDO�IUDPHZRUN�UHJDUGLQJ�WKH�XVH�RI�VSHUP�DIWHU�D�GRQRU¶V�GHDWK�LV�VWLOO�FRQWURYHUVLDO�

This presentation will impact the forensic science community by providing the current legal status of sperm and its right to be 

inherited by relatives in the case of a donor’s death.

Introduction:��$�UHFHQW�,WDOLDQ�FDVH�SURYLGHG�WKH�RSSRUWXQLW\�IRU�PDQ\�FRQVLGHUDWLRQV�UHJDUGLQJ�SRVWPRUWHP�IHUWLOL]DWLRQ�DQG�WKH�
XVH�RI�VSHUP�DIWHU�WKH�GRQRU¶V�GHDWK���1XPHURXV�TXHVWLRQV�VKRXOG�EH�DQVZHUHG��LQ�SDUWLFXODU��WKH�OHJDO�FRQFHSW�RI�VSHUP��LI�LW�FDQ�EH�
LQKHULWHG��DQG�ZKR�KDV�WKH�ULJKW�WR�GHWHUPLQH�WKH�VHPHQ¶V�GHVWLQDWLRQ���0D\�WKH�GRQRU��E\�ZULWWHQ�FRQVHQW��UHODWLYHV�RI�WKH�GHFHDVHG��DQG�
RU�RWKHU�LQVWLWXWLRQV��VXFK�DV�WKH�VSHUP�EDQN��EH�LQYROYHG"�

The Case:  Prior to undergoing chemotherapy, a 20-year-old man affected by a lymphoma decided to preserve his gametes for 

IXWXUH�IDWKHUKRRG�LQ�WKH�VSHUP�EDQN�RI�D�5RPDQ�KRVSLWDO���8QIRUWXQDWHO\��WKH�PDQ�GLHG�VKRUWO\�DIWHU�DQG�KLV�SDUHQWV�DVNHG�IRU�WKH�UHWXUQ�
RI�KLV�VHPLQDO�ÀXLG�IURP�WKH�VSHUP�EDQN�ZKHUH�LW�ZDV�VWRUHG���7KH�UHTXHVW�ZDV�GHQLHG�EHFDXVH�WKH�KRVSLWDO�VWDWHG�WKDW�RQO\�WKH�LQWHUHVWHG�
party may have his gametes returned and the right to restitution is not transmissible to heirs because the ownership of gametes is a 

personal non-transferable right.  The parents therefore decided to pursue litigation.  In January of 2012, the Ordinance of the Court of 

Rome decreed that the only limitation, which may arise in the recognition of the applicant’s right to succeed their son in collecting the 

VDPSOH��LV�WKDW�WKH�SDUHQWV�FDQQRW�XVH�WKH�VHPLQDO�ÀXLG�IRU�SURFUHDWLYH�SXUSRVHV���7KLV�OLPLW�LV�QRW�DQ�LPSHGLPHQW�DV�ORQJ�DV�LW�LV�SRVVLEOH��
EHIRUH�GHOLYHU\��WR�PDNH�WKH�VHPHQ�XQVXLWDEOH�IRU�IHUWLOL]DWLRQ���7KH�&RXUW�WKHQ�JDYH�DQ�LQMXQFWLRQ�RUGHULQJ�WKH�KRVSLWDO�WR�SURORQJ�WKH�
FU\RSUHVHUYDWLRQ���7KH�¿QDO�MXGJPHQW�RI�WKH�&RXUW�RI�5RPH�RQ�-XQH������GLG�QRW�DJUHH�ZLWK�WKH�PRWLYDWLRQV�UHSRUWHG�LQ�WKH�SUHYLRXV�
ordinance, stating that the right of restitution has to be independent from a possible illegal use, which will be banned only if it will occur.  

)LQDOO\��WKH�&RXUW�FRQFOXGHG�DI¿UPLQJ�WKDW�WKH�PRVW�LPSRUWDQW�ULJKW��ZKLFK�KDV�WR�EH�SURWHFWHG��LV�WKH�LQWHUHVW�RI�WKH�SDUHQWV�WR�KDYH�D�
UHOLF�RI�WKHLU�VRQ�DQG�WKHUHIRUH�LW�RUGHUHG�WKH�UHVWLWXWLRQ�RI�WKH�VHPLQDO�ÀXLG�WR�WKH�IDPLO\�

Discussion and Conclusions:  This case is an example of how, in Italy, the use of biological material intended for the use of 

SURFUHDWLRQ�LV�D�SUREOHP�ZKLFK�LV�VWLOO�IDU�IURP�EHLQJ�VROYHG���(YHQ�LQ�FRXQWULHV�ZKHUH�SRVWPRUWHP�IHUWLOL]DWLRQ�LV�VWULFWO\�SURKLELWHG��
VXFK�DV�,WDO\��WKH�OHJLVODWLYH�YDFXXP�RIWHQ�OHDGV�WR�GLIIHUHQW��YHU\�TXHVWLRQDEOH�LQWHUSUHWDWLRQV�WKDW�VRPHWLPHV�FDQ�EH�LQ�FRQÀLFW�ZLWK�
FXUUHQW�OHJLVODWLRQ���7KH�XVH�RI�VSHUP�DIWHU�D�GRQRU¶V�GHDWK�UHPDLQV�D�YHU\�FRQWURYHUVLDO�LVVXH��DPRQJ�(XURSHDQ�8QLRQ�VWDWHV��RQO\�D�
few countries allow this practice for purposes of procreation, with different degrees of freedom (Belgium, Greece, Spain, and United 

Kingdom), whereas in the majority of the remaining European Union members, this practice is either strictly prohibited or, alternatively, 

WKHUH�LV�QR�VSHFL¿F�UHJXODWLRQ�LQ�WKLV�¿HOG��
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