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F31 Prosecutorial Misconduct and Breaches in the Brady Doctrine

David M. Benjamin, PhD*, 77 Florence Street, Ste 107N, Chestnut Hill, MA 02467-1918

The goals of this presentation are to review the Brady�'RFWULQH�DQG�H[DPLQH�FDVHV�RI�SURVHFXWRULDO�PLVFRQGXFW�DQG�EUHDFKHV�LQ�WKH�
%UDG\�'RFWULQH�WKDW�KDYH�UHVXOWHG�LQ�GXH�SURFHVV�YLRODWLRQV�

This presentation will impact the forensic science community by raising awareness of how Brady�'RFWULQH� YLRODWLRQV� SUHYHQW�
FLWL]HQV�IURP�REWDLQLQJ�WKHLU�GXH�SURFHVV�ULJKWV�

7KH�5HJLVWU\�RI�3URVHFXWRULDO�0LVFRQGXFW�GH¿QHV�SURVHFXWRULDO�PLVFRQGXFW�DV�DQ\�FRQGXFW��LQWHQWLRQDO�RU�LQDGYHUWHQW��GXULQJ�WKH�
FRXUVH�RI�SURVHFXWLRQ� WKDW�� � ����YLRODWHV� WKH�DSSOLFDEOH�FRGH�RI�SURIHVVLRQDO�HWKLFV�� ����EUHDNV�D�SHUWLQHQW� ODZ��RU�� ����SUHMXGLFHV��RU�
appears to prejudice, the administration of justice.1 

A major claim against prosecutors is violations of the Brady�'RFWULQH�2  In Brady v. Maryland��WKH�6XSUHPH�&RXUW�KHOG�WKDW�³WKH�
suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material, 
HLWKHU�WR�JXLOW�RU�WR�SXQLVKPHQW��LUUHVSHFWLYH�RI�WKH�JRRG�IDLWK�RU�EDG�IDLWK�RI�WKH�SURVHFXWLRQ�´3��0RVW�GLVSXWHV�RYHU�Brady issues focus on 
WKH�GH¿QLWLRQ�RI�ZKDW�LV�³PDWHULDO�´��5HFHQWO\��WKH�6XSUHPH�&RXUW�GH¿QHG�HYLGHQFH�DV�³PDWHULDO´�ZKHQ�³WKHUH�LV�D�UHDVRQDEOH�SUREDELOLW\�
WKDW��KDG�WKH�HYLGHQFH�EHHQ�GLVFORVHG��WKH�UHVXOW�RI�WKH�SURFHHGLQJ�ZRXOG�KDYH�EHHQ�D�GLIIHUHQW�´4  In toxicology cases, failure to produce 
DQ�H[FXOSDWRU\�ODE�WHVW�RFFXUV�DQG�WKH�UDPL¿FDWLRQV�RI�WKLV�ZLOO�EH�GLVFXVVHG�

0RUHRYHU��WKHUH�DUH�D�QXPEHU�RI�TXHVWLRQV�UHODWHG�WR�WKH�SURVHFXWRU¶V�GXW\�WR�GLVFORVH�PDWHULDO�H[FXOSDWRU\�HYLGHQFH�WKDW�DUH�VWLOO�
unresolved:  (1) what is the depth of the duty Brady�LPSRVHV�RQ�SURVHFXWRUV�WR�ORRN�IRU�DQG�WXUQRYHU�PDWHULDO�H[FXOSDWRU\�HYLGHQFH������
do a district attorney, attorney general, and United States attorney all share the same duty under Brady������LI�D�SURVHFXWRU�IDLOV�WR�PHHW�
the duty under Brady��LV�WKH�GLUHFWRU�RI�WKDW�RSHUDWLRQ�YLFDULRXVO\�OLDEOH�IRU�WKH�RPLVVLRQV�RI�VXERUGLQDWHV������FDQ�D�SULRU�GHIHQGDQW�ZKR�
ZDV�SUHMXGLFHG�E\�WKDW�DFWLRQ�VXH�IRU�FLYLO�OLDELOLW\��DQG������LQ�WKH�DEVHQFH�RI�WKH�ULJKW�WR�VXH�IRU�FLYLO�OLDELOLW\��ZKDW�RWKHU�OHJDO�UHPHGLHV�
GRHV�WKH�GHIHQGDQW�KDYH�WR�ULJKW�D�SULRU�EUHDFK"��)LOLQJ�D�SHWLWLRQ�IRU�D�QHZ�WULDO�DQG�DOOHJLQJ�ERWK�IUDXG�DJDLQVW�WKH�JRYHUQPHQW�DQG�
ineffective assistance of counsel who represented the defendant are common.  Failure to discover the withheld documents is ineffective, 
and the government’s failure to conduct an adequate search for the material exculpatory information or produce it in a timely manner 
UHQGHUHG�WKH�WULDO�IXQGDPHQWDOO\�ÀDZHG�

Connick, District Attorney, et al. v. Thompson addressed the issue of vicarious liability of local government agencies.5  In Connick, 
-RKQ�7KRPSVRQ�ZDV�FRQYLFWHG�RI�DWWHPSWHG�DUPHG�UREEHU\���7KH�2UOHDQV�3DULVK�'LVWULFW�$WWRUQH\¶V�2I¿FH�FRQFHGHG�WKDW�SURVHFXWRUV�
failed to disclose evidence that should have been turned over to the defense under Brady.  Thompson was convicted.  Because of that 
conviction, Thompson elected not to testify in his own defense in his later trial for murder and he was again convicted.  Thompson spent 
18 years in prison, including 14 years on death row.  One month before Thompson’s scheduled execution, his investigator discovered 
that evidence had been withheld in his armed robbery trial.  The reviewing court determined that the evidence was exculpatory and both 
of Thompson’s convictions were vacated.

$IWHU�KLV� UHOHDVH� IURP�SULVRQ��7KRPSVRQ� VXHG� WKH�2UOHDQV�3DULVK�'LVWULFW�$WWRUQH\��+DUU\�&RQQLFN�� LQ�KLV�RI¿FLDO� FDSDFLW\� IRU�
GDPDJHV��DOOHJLQJ�WKDW�&RQQLFN�KDG�IDLOHG�WR� WUDLQ�KLV�SURVHFXWRUV�DGHTXDWHO\�DERXW� WKHLU�GXW\�WR�SURGXFH�H[FXOSDWRU\�HYLGHQFH�DQG�
WKDW�WKH�ODFN�RI�WUDLQLQJ�KDG�FDXVHG�WKH�IDLOXUH�WR�GLVFORVH�LQ�7KRPSVRQ¶V�UREEHU\�FDVH�6  The jury awarded Thompson fourteen million 
GROODUV�DQG�WKH�&RXUW�RI�$SSHDOV�IRU�WKH�)LIWK�&LUFXLW�DI¿UPHG���7KH�6XSUHPH�&RXUW�UXOHG�WKDW�ORFDO�JRYHUQPHQW�OLDELOLW\�IRU�IDLOXUH�WR�
train cannot be based on a single incident, but the plaintiff must show a pattern of similar constitutional violations.

Commonwealth v. Christina Martin��D�FDVH�ZKHUH�WKH�SURVHFXWLRQ�IDLOHG�WR�WXUQRYHU�D�QHJDWLYH�FRQ¿UPDWRU\�JDV�FKURPDWRJUDSK\�
mass spectrometry test will be discussed, and the analysis of the motions judge shared.7
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