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F42 It’s My Toy and You Can’t Play With It:  Defense Counsel Problems With Access 
to CODIS

Alissa L. Bjerkhoel, JD*, 225 Cedar Street, San Diego, CA 92101

$IWHU�DWWHQGLQJ�WKLV�SUHVHQWDWLRQ��DWWHQGHHV�ZLOO�KDYH�DQ�RYHUYLHZ�RI�WKH�RULJLQV�DQG�VFRSH�RI�WKH�&RPELQHG�'1$�,QGH[�6\VWHP�
�&2',6��� WKH� UHTXLUHPHQWV� IRU� REWDLQLQJ� DFFHVV� WR� &2',6�� DQG� WKH� REVWDFOHV� GHIHQVH� FRXQVHO� IDFH� ZKHQ� DWWHPSWLQJ� WR� XVH� WKLV�
investigative tool to establish their client’s innocence.

7KH�SUHVHQWDWLRQ�ZLOO�LPSDFW�WKH�IRUHQVLF�VFLHQFH�FRPPXQLW\�E\�LGHQWLI\LQJ�DQ�H[LVWLQJ�SUREOHP�ZLWK�&2',6�DFFHVV��KLJKOLJKWLQJ�
WKH�ODFN�RI�DQ\�VXEVWDQWLDWHG�FRXQWHUDUJXPHQW�IRU�WKH�GHQLDO�RI�VXFK�DFFHVV��DQG�SURSRVLQJ�WKH�QHHG�IRU�OHJDO�UHIRUP�WR�PDNH�&2',6�
equally available to defense counsel in a criminal justice system that prides itself on being fair.

2YHU�WKH�SDVW�WZR�GHFDGHV��'1$�WHFKQRORJ\�KDV�UHYROXWLRQL]HG�WKH�QDWLRQ¶V�FULPLQDO�MXVWLFH�V\VWHP���'1$�KDV�EHFRPH�WKH�IRUHPRVW�
technique for conclusively identifying and excluding criminal suspects in cases where biological material is left at a crime scene.  As 

RI�-XQH�������&2',6�SURGXFHG�RYHU���������KLWV�ZKLFK�KHOSHG�LQ�QHDUO\���������LQYHVWLJDWLRQV�1  Thousands of courts throughout 

the United States have reversed convictions of people who were wrongfully convicted.2  Currently, there have been 1,406 individuals 

exonerated in the United States.3��2I�WKRVH�H[RQHUDWLRQV������KDYH�EHHQ�WKH�UHVXOW�RI�'1$�WHVWLQJ��DQG�FRQYLFWLRQV�WDNLQJ�SODFH�DV�HDUO\�
DV������KDYH�ODWHU�EHHQ�UHYHUVHG�WKURXJK�'1$�WHVWLQJ�4� �2I�WKH�����SRVW�FRQYLFWLRQ�'1$�H[RQHUDWLRQV��'1$�WHVWLQJ�KDV�OHG�WR�WKH�
LGHQWL¿FDWLRQ�RI�WKH�WUXH�SHUSHWUDWRU�LQ�D�VWDJJHULQJ�����RI�WKH�FDVHV�5��7KHUH�FDQ�EH�QR�GHQLDO�WKDW�'1$�LV�WKH�OHDGLQJ�WRRO�IRU�FRQYLFWLQJ�
the guilty and exonerating the innocent. 

6DGO\��RQO\�QLQH�VWDWHV�²�&RORUDGR��*HRUJLD��,OOLQRLV��0DU\ODQG��0LVVLVVLSSL��1HZ�<RUN��1RUWK�&DUROLQD��2KLR��DQG�7H[DV�²�KDYH�
ODZV�JLYLQJ�GHIHQGDQWV�DFFHVV�WR�&2',6�6��'HIHQVH�FRXQVHO¶V�VXFFHVV�LQ�DFFHVVLQJ�&2',6�LQ�RWKHU�MXULVGLFWLRQV�WHQGV�WR�EH�WKH�UHVXOW�RI�
OXFN��LQWHUHVWHG�ODZ�HQIRUFHPHQW��RU�WKH�NLQGQHVV�RI�SURVHFXWRUV���0RUH�RIWHQ�WKDQ�QRW��ODZ�HQIRUFHPHQW�DQG�SURVHFXWRUV�KDYH�RXWULJKW�
EORFNHG�GHIHQVH�FRXQVHO�DFFHVV���7KH�W\SLFDO�DUJXPHQWV�DJDLQVW�DFFHVV�LV�WKDW�WKH�GHIHQVH�KDV�QR�ULJKW�WR�DFFHVV��RU�WKDW�DFFHVV�ZRXOG�
result in the disruption of the national database system altogether.  Such claims appear to be largely unfounded and concerns could 

be satisfactorily dealt with by proper reform.  Further, the denial of access is at odds with a defendant’s right to due process and the 

government’s obligation to disclose exculpatory evidence.7��6WHYHQ�%HQMDPLQ��WKH�1DWLRQDO�$VVRFLDWLRQ�RI�&ULPLQDO�'HIHQVH�/DZ\HUV¶�
SUHVLGHQW��VDLG��³6FLHQFH�GRHVQ¶W�EHORQJ�WR�WKH�JRYHUQPHQW��EXW�WKH\�DFW�OLNH�LW�GRHV�´8  It should not be so.

,Q�������SURVHFXWRUV�FKDUJHG�5HJJLH�&ROH�ZLWK�SRVVHVVLRQ�RI�D�UD]RU�EODGH�LQ�SULVRQ��D�UD]RU�EODGH�KDG�EHHQ�IRXQG�LQVLGH�KLV�SULVRQ�
PDWWUHVV�� �'1$�WHVWLQJ�ZDV�SHUIRUPHG�RQ�WKH�UD]RU�EODGH�DQG�&ROH�ZDV�H[FOXGHG�� �&ROH�PRWLRQHG�IRU� WKH�SUR¿OH� WR�EH�UXQ�WKURXJK�
&2',6���7KH�PRWLRQ�SURPSWHG�WKH�'1$�DWWRUQH\�IRU�WKH�&DOLIRUQLD�'HSDUWPHQW�RI�-XVWLFH�WR�SHUVRQDOO\�DSSHDU�LQ�WKH�UHPRWH�FRXQW\�
ZKHUH�WKH�WULDO�ZDV�WDNLQJ�SODFH�WR�VXFFHVVIXOO\�RSSRVH�WKH�PRWLRQ���8ULDK�&RXUWQH\¶V�FDVH�ZDV�PXFK�GLIIHUHQW���,Q�������&RXUWQH\�ZDV�
FRQYLFWHG�RI�NLGQDSSLQJ��UDSH��DQG�RWKHU�FKDUJHV���+H�VHUYHG�PRUH�WKDQ�VHYHQ�\HDUV�LQ�SULVRQ�EHIRUH�D�IRUHQVLF�SUR¿OH�ZDV�UXQ�WKURXJK�
&2',6�DQG�JHQHUDWHG�D�PDWFK�WR�WKH�WUXH�SHUSHWUDWRU���8QOLNH�&ROH��WKH�FRXQW\�SURVHFXWRU�DJUHHG�WKH�SUR¿OH�JHQHUDWHG�VKRXOG�EH�UXQ�
WKURXJK�&2',6��

Other examples highlighting defense counsel’s struggle and the need for improving the criminal justice system will be discussed.
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