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F43 “In God We Trust, All Others We Cross-Examine” — Cross-Examination in DNA 
Mixture Cases

Nicole Kubista, JD*, 7582 Currell Boulevard, Ste 212, Woodbury, MN 55125; and Rebecca A. Waxse, JD, 5669 147th Street, N, PO Box 
548, Hugo, MN 55038

After attending this presentation, attendees will understand the theories behind cross-examination as a method for relaying 

LQIRUPDWLRQ�DQG�XQFRYHULQJ�ELDVHV�DQG�LQDFFXUDFLHV�RI�WKLV�PHWKRG�DV�LW�UHODWHV�WR�'1$�PL[WXUHV�
7KLV�SUHVHQWDWLRQ�ZLOO�LPSDFW�WKH�IRUHQVLF�VFLHQFH�FRPPXQLW\�E\�KLJKOLJKWLQJ�WKH�SUDFWLFDO�DVSHFWV�RI�FURVV�H[DPLQDWLRQ��VSHFL¿FDOO\�

ZKHUH�WKLV�WRRO�PHHWV�DQG�IDLOV�WR�PHHW�LWV�SXUSRVH�RI�FRQYH\LQJ�DFFXUDWH�LQIRUPDWLRQ�WR�IDFW�¿QGHUV�
Cross-examination of witnesses is often a criminal defendant’s only hope of uncovering inaccuracies, relaying concerns, and testing 

WKH�YHUDFLW\�RI�HYLGHQFH�DJDLQVW�KLP���'HSHQGLQJ�RQ�WKH�LQLWLDO�SUHVHQWDWLRQ�RI�HYLGHQFH�LQ�WKH�GLUHFW�H[DPLQDWLRQ��FURVV�H[DPLQDWLRQ�
may offer a more comprehensive understanding of the evidence, allow juries to understand what parts of the analysis are subject to 

possible bias or multiple interpretations, help the jury assign weight and meaning to the evidence, and in some cases create confusion 

as to the nature of the testimony.

,Q�WKH�FDVH�RI�VFLHQWL¿F�HYLGHQFH�RU�HYLGHQFH�RI�D�KLJKO\�WHFKQLFDO�QDWXUH��VXFK�DV�'1$�PL[WXUHV��WKH�QHFHVVLW\�IRU�D�GHIHQGDQW�WR�
FRQYH\�WKH�FRPSOH[LWLHV�LQWHUQDO�WR�WKH�FDVH�DQG�ZLWKLQ�WKH�IRUHQVLF�FRPPXQLW\�LV�KHLJKWHQHG���7KH�LPSRUWDQW�VFLHQWL¿F�GLVFXVVLRQV�DERXW�
LQWHUSUHWDWLRQ�RI�PL[WXUHV�PD\�PDNH�WKH�GLIIHUHQFH�EHWZHHQ�D�FRQYLFWLRQ�RU�DQ�DFTXLWWDO���)XUWKHUPRUH��WKH�SUHVHQWDWLRQ�RI�'1$�PL[WXUH�
HYLGHQFH�PD\�EH�JLYHQ�WRR�PXFK�RU�WRR�OLWWOH�ZHLJKW�LQ�KHOSLQJ�D�MXU\�GHFLGH�WKH�¿QDO�RXWFRPH�RI�D�WULDO���7KXV��IRU�PDQ\�GHIHQGDQWV��
cross-examination is the imperfect tool they must use to convey not only the complexity of the science but also the imperfections of 

human analysis.

)RU�DQ�H[SHUW�ZLWQHVV��FURVV�H[DPLQDWLRQ�LV�WKH�PRPHQW�ZKHUH�D�SHUIHFWO\�ODLG�RXW�H[SODQDWLRQ�RI�WKH�VFLHQWL¿F�HYLGHQFH�LV�PXGGOHG�
E\�DQ�DWWRUQH\���7KH�SURFHGXUDO�GHPDQG�IRU�VKRUW�H[SODQDWLRQV�DQG�³\HV´�RU�³QR´�DQVZHUV�OHDYHV�PDQ\�ZLWQHVVHV�ZLWK�D�VHQVH�WKDW�DOO�
WKH�QHFHVVDU\�LQIRUPDWLRQ�ZDV�QRW�FRQYH\HG�WR�WKH�IDFW�¿QGHU�RU�ZRUVH��PLVLQIRUPDWLRQ�ZDV�UHOD\HG�WR�WKH�MXU\���7KLV�IUXVWUDWLQJ�SURFHVV�
DSSHDUV�WR�EH�LQ�GLUHFW�RSSRVLWLRQ�WR�SURSHUO\�FRQYH\LQJ�VFLHQWL¿F�NQRZOHGJH�

:KHQ� LW� FRPHV� WR� H[SODLQLQJ� '1$� PL[WXUHV�� DWWRUQH\V�� ZLWQHVVHV�� DQG� GHIHQGDQWV� ¿QG� WKHPVHOYHV� FRPSHWLQJ� WR� FRQWURO� WKH�
LQIRUPDWLRQ�UHOD\HG�WR�WKH�IDFW�¿QGHU�� �7KH�WHQVLRQ�EHWZHHQ�WKHVH�SDUWLHV�LV�RIWHQ�FRPSOLFDWHG�E\�WKH�ODFN�RI�OLPLWV�RQ�DGPLVVLELOLW\�
RI�VFLHQWL¿F�HYLGHQFH�� �:LWKRXW�SURSHU�OLPLWV��ERWK�GLUHFW�DQG�FURVV�H[DPLQDWLRQ�PD\�DWWHPSW�WR�SXVK�D�ZLWQHVV�LQWR�XQVXSSRUWHG�RU�
FRQWHVWHG�VFLHQWL¿F�SRVLWLRQV���7KLV�SUHVHQWDWLRQ�ZLOO�H[DPLQH�DFWXDO�WULDO�WUDQVFULSWV�DQG�GUDZ�IURP�H[DPSOHV�RI�'1$�PL[WXUH�OLWLJDWLRQ�
in criminal cases.

J. Wigmore in Wigmore on Evidence�VWDWHG�WKDW�FURVV�H[DPLQDWLRQ�LV�³EH\RQG�DQ\�GRXEW�WKH�JUHDWHVW�OHJDO�HQJLQH�HYHU�LQYHQWHG�
IRU�WKH�GLVFRYHU\�RI�WUXWK�´1  Other legal scholars view cross-examination as the principal means by which biases or inaccuracies of 

ZLWQHVVHV�DUH�XQFRYHUHG��KRZHYHU��WKH�UHDO�ZRUOG�DSSOLFDWLRQ�RI�WKHVH�WKHRULHV�FUHDWHV�KLJKO\�YDULDEOH�UHVXOWV�HVSHFLDOO\�ZKHQ�D�FRPSOH[�
'1$�PL[WXUH�LV�WKH�VXEMHFW�RI�FURVV�H[DPLQDWLRQ���:LWQHVVHV��GHIHQGDQWV��DWWRUQH\V��DQG�HYHU\RQH�LQYROYHG�PD\�IHHO�IUXVWUDWHG�EHFDXVH�
important information has been obscured or was unclearly communicated.
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