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F46 In or Out?  What is the Threshold for Admissibilty?

Julie Maxwell, JD*, 510 15th Street, NW, Rochester, MN 55901

$IWHU�DWWHQGLQJ�WKLV�SUHVHQWDWLRQ��DWWHQGHHV�ZLOO�EH�PRUH�SUHSDUHG�WR�DQVZHU�WKH�TXHVWLRQ��ZKDW�LV�WKH�WKUHVKROG�IRU�DGPLVVLELOLW\"��
$WWHQGHHV�ZLOO�JDLQ�NQRZOHGJH�DQG�DQ�XQGHUVWDQGLQJ�DERXW�VRPH�RI�WKH�WRROV�ZKLFK�WKH�IRUHQVLF�FRPPXQLW\�XVHV�DQG�ZKHWKHU�WKRVH�WRROV�
are being used for investigative versus evidentiary purposes. 

This presentation will impact the forensic science community by prompting defense and prosecution attorneys to be more careful in 

WKHLU�H[DPLQDWLRQ�RI�LQIRUPDWLRQ�JDWKHUHG�IURP�WKH�XVH�RI�IRUHQVLF�WRROV���7KLV�SUHVHQWDWLRQ�ZLOO�XUJH�DWWRUQH\V�WR�PDNH�D�GHWHUPLQDWLRQ�
of whether information is being used merely as part of the overall investigation by law enforcement or whether that information is to be 

used at trial for acquittal or conviction. 

The admissibility of forensic evidence has always created some challenging questions for the bench and bar.  To be admissible, 

evidence must meet the standards set forth in the rules of evidence as well as the standards articulated by Frye and more recently, 

Daubert���<HW�RXWVLGH�RI�WKH�W\SHV�RI�IRUHQVLF�HYLGHQFH�WKDW�PHHW�WKHVH�VWDQGDUGV��WKHUH�DUH�IRUHQVLF�WRROV�XVHG�IRU�LQYHVWLJDWLYH�SXUSRVHV�
which are not intended to be and should not be considered evidentiary in nature.  For example, the use of polygraphs to establish whether 

an individual is lying or preliminary breath tests to establish a blood alcohol concentration. 

This presentation will explore an examination of the Rules of Evidence and the Frye and Daubert standards to help understand 

what the criteria are for evidence to be deemed admissible.  It will further explore the category of forensic tools that are designed for 

³LQYHVWLJDWLYH�SXUSRVHV´�DQG�KRZ�WKHVH�DUH�DQG�RU�VKRXOG�EH�WUHDWHG�E\�FULPLQDO�FRXUWV��
:KDW�PDNHV�D�WHVW�³SUHVXPSWLYH´�YHUVXV�³FRQ¿UPDWRU\´�DQG�ZK\�DUH�WKHVH�GLVWLQFWLRQV�LPSRUWDQW"��7KLV�SUHVHQWDWLRQ�ZLOO�H[SORUH�

WKH�DGPLVVLELOLW\�RI�RWKHU� WRROV�VXFK�DV�QDUFRWLF� LGHQWL¿FDWLRQ�NLWV�DQG�³KLWV´� WR� WKH�'1$�GDWDEDVH�� � ,W�ZLOO� ORRN�DW�H[DPSOHV�ZKHUH�
WKHVH�GLVWLQFWLRQV�RI�³SUHVXPSWLYH´�DQG�³FRQ¿UPDWRU\´�DUH�QRW�IXOO\�DSSUHFLDWHG�E\�ODZ\HUV�DQG�WKH�SUREOHPV�FUHDWHG�ZKHQ�DWWRUQH\V�
DQG� MXGJHV�GR�QRW� WKLQN� LQ� WKHVH� WHUPV�� �7KH� LGHD� WKDW�³SUHVXPSWLYH´�GRHV�QRW�HTXDO�³WUXWK´�PXVW�EH�FRQVLGHUHG�ZKHQ�GHWHUPLQLQJ�
admissibility or inadmissibility. 

The 2009 National Academy of Sciences Report, Strengthening Forensic Science in the United States:  A Path Forward, found 

WKDW�ODZ\HUV�³RIWHQ�ODFN�WKH�VFLHQWL¿F�H[SHUWLVH�QHFHVVDU\�to comprehend and evaluate forensic evidence�´��(YHQ�VL[�\HDUV�ODWHU��WKLV�
observation continues to ring true.  Lawyers still struggle with how to understand and evaluate forensic evidence.  Exploring the 

distinctions between what can and should be used for investigative purpose and whether such tools should be admissible may lead to a 

ULFKHU�XQGHUVWDQGLQJ�RI�WKH�LQWHUSOD\�EHWZHHQ�IRUHQVLF�VFLHQFH�DQG�WKH�FRXUWURRP��ZKLFK�FDQ�EHQH¿W�WKH�HQWLUH�FULPLQDO�MXVWLFH�V\VWHP��

Admissibility, Investigative, Evidentiary


