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F53 Full-Scale Intelligence Quotient Test Scores and the Impropriety of “Ethnic (or 
Socio-Economic) Adjustment” in Atkins Cases

Robert M. Sanger, JD*, Sanger Swysen & Dunkle, 125 E De La Guerra Street, Ste 102, Santa Barbara, CA 93101

After attending this presentation, attendees will gain new information regarding developments in epigenetics which relate to the 

validity of Full-Scale Intelligence Quotient (FSIQ) scores in determining intellectual disability for the purpose of eligibility of a criminal 

defendant to be executed if otherwise subject to the death penalty.

7KLV�SUHVHQWDWLRQ�ZLOO�LPSDFW�WKH�IRUHQVLF�VFLHQFH�FRPPXQLW\�E\�VTXDUHO\�FKDOOHQJLQJ�WKH�VFLHQWL¿F�YDOLGLW\�RI�WHVWLPRQ\�DFFHSWHG�
by the courts — most recently, the California Supreme Court — to the effect that the FSIQ scores of African American defendants should 

EH�³HWKQLFDOO\�DGMXVWHG´�WR�PDNH�VXFK�GHIHQGDQWV�HOLJLEOH�WR�EH�H[HFXWHG�
,Q�FHUWDLQ�FDSLWDO�FDVHV��D�GHIHQGDQW�ZKR�TXDOL¿HV�DV�³LQWHOOHFWXDOO\�GLVDEOHG´��³PHQWDOO\�UHWDUGHG´��FDQQRW�EH�H[HFXWHG�XQGHU�WKH�

Constitution as held by the United States Supreme Court in the Atkins�FDVH���7KH�¿UVW�FULWHULRQ�RI�WKH�OHJDO�GH¿QLWLRQ�RI�³LQWHOOHFWXDO�
GLVDELOLW\´�LV�D�OLPLWDWLRQ�LQ�LQWHOOHFWXDO�DELOLW\��SULPDULO\�DV�PHDVXUHG�E\�VWDQGDUGL]HG�WHVWV�RI�WKH�SHUVRQ¶V�)6,4���,I�WKH�)6,4�VFRUH�LV�
WZR�VWDQGDUG�GHYLDWLRQV�EHORZ�WKH�QRUP�DQG�LI�WKH�SHUVRQ�PHHWV�WKH�RWKHU�WZR�FULWHULD��GH¿FLWV�LQ�DGDSWLYH�IXQFWLRQLQJ�DQG�RQVHW�EHIRUH�
DJH������WKH�SHUVRQ�FDQQRW�EH�H[HFXWHG���)DLOXUH�WR�PHHW�DQ\�RI�WKH�FULWHULD��LQFOXGLQJ�WKLV�¿UVW�FULWHULRQ�EDVHG�RQ�)6,4��JHQHUDOO\�PHDQV�
WKDW�WKH�SHUVRQ�ZLOO�QRW�TXDOLI\�DV�³LQWHOOHFWXDOO\�GLVDEOHG´�DQG��LI�RWKHUZLVH�VXEMHFW�WR�WKH�GHDWK�SHQDOW\��FDQ�EH�H[HFXWHG�

,Q�FDVHV�LQ�ZKLFK�WKH�GHIHQGDQW�LV�$IULFDQ�$PHULFDQ��SURVHFXWRUV�KDYH�UHFHQWO\�SURIIHUHG�³H[SHUW´�WHVWLPRQ\�WKDW�WKH�GHIHQGDQW¶V�
VFRUHV�VKRXOG�EH�³HWKQLFDOO\�DGMXVWHG�´��7KH�³DGMXVWPHQW´�DGGV�¿YH�WR����SRLQWV�WR�WKH�GHIHQGDQW¶V�)6,4���,Q�VWDUN�WHUPV��WKLV�PHDQV�WKDW�
JLYHQ�WZR�LGHQWLFDOO\�VLWXDWHG�GHIHQGDQWV�ZLWK�LGHQWLFDO�)6,4�VFRUHV��RQH�%ODFN�DQG�WKH�RWKHU�:KLWH��WKH�JRYHUQPHQW�FDQ�H[HFXWH�WKH�
%ODFN�GHIHQGDQW�DQG�QRW�WKH�:KLWH�GHIHQGDQW���7KLV�SURFHVV�RI�³HWKQLFDOO\�DGMXVWLQJ´�WKH�)6,4�VFRUHV�RI�$IULFDQ�$PHULFDQV�KDV�EHHQ�
accepted by some courts including, most recently, the Supreme Court of California.

7KLV�SUHVHQWDWLRQ�ZLOO�HVWDEOLVK�WKDW�³HWKQLF�DGMXVWPHQW´�LV�QRW�VXSSRUWHG�E\�WKH�VFLHQWL¿F�HYLGHQFH���'HYLDWLRQV�IURP�WKH�QRUP�RI�
YDULRXV�FRKRUWV�²�VSHFL¿FDOO\�FRQVLGHUHG�KHUH��WKRVH�RI�$IULFDQ�$PHULFDQV�²�DUH�QRW�H[SODLQHG�E\�³HWKQLFLW\�´��,QVWHDG��HVWDEOLVKHG�
research shows that the deviation from the norm is related to socio-economic deprivation which has an unfortunate sociological 

correlation with race.  In other words, race in this context is a proxy for socio-economic deprivation.

7KDW�IDFW�KDV�QRW�HQGHG�WKH�FRQWURYHUV\���,QVWHDG��FHUWDLQ�SURVHFXWLRQ�H[SHUWV�KDYH�PRGL¿HG�WKHLU�WHVWLPRQ\�WR�FODLP�WKDW�WKHUH�VKRXOG�
still be an upward adjustment for defendants (disproportionately African American) who lived in poor socio-economic circumstances.  

7KLV�DUJXPHQW�LV�EDVHG�RQ�WKH�FRQWHQWLRQ�WKDW�VXFK�GHIHQGDQWV�DUH�³SRRU�WHVW�WDNHUV´�DQG�WKDW�WKH�GH¿FLW�LQ�WKH�)6,4�VFRUH�LV�OHDUQHG�
EHKDYLRUDO��QRW�SKHQRW\SLFDO�ELRORJLFDO�DQG�WKHUHIRUH�QRW�D�OLPLWDWLRQ���7KH�UHVXOW��DFFRUGLQJ�WR�WKHVH�H[SHUWV��LV�WR�DGG�WKH�¿YH�WR����
points which, again, permits the government to execute such defendants.

7KLV�SUHVHQWDWLRQ�ZLOO�UHYLHZ�VLJQL¿FDQW�VFLHQWL¿F�HYLGHQFH�WKDW�VXSSRUWV�WKH�K\SRWKHVLV�WKDW�WKH�ORZHU�,4�VFRUHV�RI�WKH�FRKRUW�RI�
people who have suffered childhood abuse, neglect, stress, poverty, and trauma are epigenetic.  In fact, exposure to such factors may 

engender multigenerational epigenetic effects.  The lower IQ scores of the cohort of people who have suffered childhood abuse, neglect, 

stress, poverty, and trauma have a biological basis and therefore a physical limitation on intellectual disability, not a transient behavioral 

LPSDLUPHQW�LQ�WHVW�WDNLQJ��
7KLV�SUHVHQWDWLRQ�ZLOO�GLVFXVV�WKH�VFLHQWL¿F�OLWHUDWXUH�GRFXPHQWLQJ�HSLJHQHWLF�HIIHFWV�RI�DEXVH��QHJOHFW��VWUHVV��SRYHUW\��DQG�WUDXPD�

resulting in changes in the pattern of gene expression.  Longitudinal studies have shown that these effects are heritable to children and 

HYHQ�JUDQGFKLOGUHQ���7KHVH�FKDQJHV�DUH�LQ�DGGLWLRQ�WR�RWKHU�DGYHUVH�ELRORJLFDO�LQÀXHQFHV�OLNH�H[SRVXUH�WR�WR[LQV�LQ�SRRUHU�HQYLURQPHQWV�
and to the effects of fetal alcohol spectrum disorder and other insults to the fetus in utero. 

%DVHG�RQ�WKH�VFLHQWL¿F�HYLGHQFH�� LW� LV�QRW�SURSHU� WR�³HWKQLFDOO\´�RU�³VRFLR�HFRQRPLFDOO\´�DGMXVW� WKH�)6,4�VFRUHV�RI�GHIHQGDQWV���
(SLJHQHWLF�HIIHFWV�RQ�JHQRPLF�LPSULQWLQJ�ELRORJLFDOO\�DOWHU�FHOO�GHYHORSPHQW�ZKLFK�FDQ�FRQWULEXWH�WR�WKH�LQWHOOHFWXDO�GLVDELOLW\�UHÀHFWHG�
in FSIQ scores within the meaning of the Atkins case, preventing execution of the intellectually disabled.  This presentation suggests 

WKDW�IXUWKHU�UHVHDUFK�QHHGV�WR�EH�GRQH��KRZHYHU��ZKDW�LV�NQRZQ�ULJKW�QRZ�VSHFL¿FDOO\�FRQÀLFWV�ZLWK�WKH�K\SRWKHVLV�RI�³HWKQLF��RU�VRFLR�
HFRQRPLF��DGMXVWPHQW�´�
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