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F7 A Perfect Storm Brewing for Fire Investigators in Court

Terry-Dawn Hewitt, LLM*, McKenna Hewitt, 9057 E Mississippi Avenue, #11-206, Denver, CO 80247; and Wayne J. McKenna, LLB, 
McKenna Hewitt, 9057 E Mississippi Avenue, #11-206, Denver, CO 80247

$IWHU�DWWHQGLQJ�WKLV�SUHVHQWDWLRQ��DWWHQGHHV�ZLOO�XQGHUVWDQG�WKH�VLJQL¿FDQFH�RI�WKUHH�IRUFHV�WKDW�DUH�FRQYHUJLQJ�LQWR�D�SHUIHFW�VWRUP�
IRU�¿UH� LQYHVWLJDWRUV�� � ,QFOXGHG�ZLOO�EH�DQ�H[SODQDWLRQ�RI� WKH�K\SRWKHVLV� WKDW� WKH�FXOPLQDWLRQ�RI� WKHVH� WKUHH� IRUFHV� LV� UHVXOWLQJ� LQ�D�
reinvigoration of challenges based on the Supreme Court decision in Daubert v. Merrell Dow Pharmaceuticals Inc. (or state equivalents), 

LQFOXGLQJ�KHLJKWHQHG�LQTXLU\�LQWR�WKH�H[WHQW�RI�VXEMHFWLYLW\�DQG�ELDV�E\�H[SHUWV�LQ�¿UH�FDVHV�
This presentation will impact the forensic science community by providing information relevant to anyone involved with civil or 

FULPLQDO�¿UH�OLWLJDWLRQ���([WHQVLYH�UHVHDUFK�KDV�EHHQ�FRQGXFWHG�LQWR�FDVHV�DFURVV�WKH�8QLWHG�6WDWHV�DQG�&DQDGD�ZKHUH�LQGXVWU\�VWDQGDUGV�
such as the National Fire Protection Association (NFPA) 921 are used in court to either support or challenge expert testimony.  This 

UHVHDUFK�KDV�UHYHDOHG�WUHQGV�WRZDUG�D�FORVHU�VFUXWLQ\�RI�WKH�UHOLDELOLW\�RI�H[SHUW�WHVWLPRQ\�DQG�VXI¿FLHQF\�RI�H[SHUWV¶�TXDOL¿FDWLRQV���
7KH�GHWDLOHG�GHVFULSWLRQ�RI�WKHVH�WUHQGV��DV�VXSSRUWHG�E\�WKLV�SUHVHQWDWLRQ��SURYLGHV�DWWRUQH\V��MXGJHV��DQG�¿UH�H[SHUWV�ZLWK�D�URDG�PDS�
IRU�ZD\V�WR�GHDO�ZLWK�¿UH�H[SHUWV�LQ�FRXUW���(YHQ�WKRXJK�WKH������1DWLRQDO�$FDGHP\�RI�6FLHQFHV��1$6��5HSRUW�GHYRWHG�EXW�D�VKRUW�
SDUDJUDSK�WR�¿UH�LQYHVWLJDWLRQV��DWWHQGHHV�ZLOO�OHDUQ�ZK\�LW�LV�UHVSRQVLEOH�IRU�D�KXJH�LPSHWXV�WRZDUG�FORVHU�VFUXWLQ\�RI�WKH�TXDOL¿FDWLRQV�
DQG�RSLQLRQV�RI�H[SHUWV� LQ�¿UH�FDVHV�� �7RJHWKHU�� WKH�1$6�5HSRUW��JURZLQJ�SXEOLFLW\�DERXW�ZURQJIXO�FRQYLFWLRQV� LQ�DUVRQ�FDVHV��DQG�
FKDQJHV�LQ�LQGXVWU\�VWDQGDUGV�IRU�¿UH�LQYHVWLJDWRUV�DUH�SXWWLQJ�¿UH�H[SHUWV�XQGHU�D�PLFURVFRSH���7KLV�SUHVHQWDWLRQ�ZLOO�KHOS�PHPEHUV�RI�
ERWK�WKH�OHJDO�DQG�WKH�¿UH�LQYHVWLJDWLRQV�FRPPXQLWLHV�WR�SUHSDUH�IRU�WKH�SHUIHFW�VWRUP�RQ�WKH�KRUL]RQ�WKDW�LV�EHLQJ�SUHFLSLWDWHG�E\�WKHVH�
factors.

7KLV�SUHVHQWDWLRQ�ZLOO�UHYLHZ�WKH�WKUHH�IRUFHV�EHKLQG�WKH�ELJ�FKDQJHV�LQ�WKH�RI¿QJ�IRU�¿UH�LQYHVWLJDWRUV�������WKH�RQJRLQJ�PRYHPHQW�
E\�FRXUWV�DFURVV�$PHULFD�WR�VFUXWLQL]H�PRUH�FORVHO\�WKH�UHOLDELOLW\�RI�H[SHUW�WHVWLPRQ\�XQGHU�Daubert�DQG�LWV�SURJHQ\������D�JURZLQJ�
DSSUHKHQVLRQ�DERXW�ZURQJIXO�FRQYLFWLRQV�VWHPPLQJ�IURP�IDXOW\�IRUHQVLF�HYLGHQFH�DQG�SUREOHPV�LQ�¿UH�LQYHVWLJDWLRQV�FXOPLQDWLQJ�LQ�
the revolutionary 2009 NAS Report, Strengthening Forensic Science in the United States:  A Path Forward��DQG������WKH�FRQWLQXLQJ�
GHYHORSPHQW�RI�LQGXVWU\�VWDQGDUGV�WKDW�DUH�UDLVLQJ�WKH�EDU�IRU�¿UH�LQYHVWLJDWRUV��SDUWLFXODUO\�UHYLVLRQV�LQ�WKH������HGLWLRQV�RI�1)3$������ 
6WDQGDUG�IRU�3URIHVVLRQDO�4XDOL¿FDWLRQV�IRU�)LUH�,QYHVWLJDWRU and NFPA 921, Guide for Fire and Explosion Investigations.

7KLV�SUHVHQWDWLRQ�ZLOO�¿UVW� H[SODLQ� WKH�JURZLQJ�GHPDQG� WKDW� H[SHUWV� EH� DEOH� WR�GHPRQVWUDWH� WKH� UHOLDELOLW\�RI� WKHLU� RSLQLRQV� LQ�
court under Daubert� DQG� LWV� VWDWH� HTXLYDOHQWV�� �1H[W�� WKH� SUREOHPV� FDXVHG�E\� IDXOW\� IRUHQVLF� VFLHQFH�� LQFOXGLQJ�ZHDNQHVVHV� LQ�¿UH�
investigations and the response by various sectors of American society to address these problems will be considered.  The responses have 

FRPH�LQ�WKH�IRUP�RI�UHSRUWV�H[DPLQLQJ�ZHDNQHVVHV�LQ�IRUHQVLF�VFLHQFH�DQG�¿UH�LQYHVWLJDWLRQV��WRJHWKHU�ZLWK�UHFRPPHQGDWLRQV�WR�DGGUHVV�
WKHVH�LVVXHV���7KH�PRVW�VLJQL¿FDQW�RI�WKHVH�UHSRUWV�DUH�KLJKOLJKWHG�IURP�WKH�YLHZSRLQW�RI�WKHLU�LPSRUWDQFH�WR�WKH�¿UH�LQYHVWLJDWLRQ�¿HOG�

Finally, this presentation will address the heart of this study’s hypothesis and describe how these three forces are converging and 

causing a reinvigoration of Daubert.  First to be considered is why Daubert�DQG�LWV�SURJHQ\�FRQWLQXH�WR�KDYH�DQ�LQÀXHQFH�LQ�WKH�FRPLQJ�
of the perfect storm, even though investigators have had two decades to learn how to deal with Daubert challenges.  The reasons why 

¿UH�LQYHVWLJDWRUV�KDYH�ZHDWKHUHG�WKH�¿UVW�SDUW�RI�WKH�Daubert storm, but need to prepare for the next onslaught will be proposed.  Further, 

an explanation of how the NAS Report and other forensic science reports are increasing pressure on investigators, thereby strengthening 

the potential of reliability inquiries under Daubert and its progeny will be presented.  The session will conclude with recommendations 

IRU�¿UH�LQYHVWLJDWRUV�SODQQLQJ�WR�JLYH�H[SHUW�WHVWLPRQ\�LQ�FRXUW�

NFPA 921, NAS Report, Daubert


