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,��� &RQWHPSRUDQHRXV�$VVHVVPHQWV�RI�7HVWDPHQWDU\�&DSDFLW\�DQG�8QGXH�,QÀXHQFH���
Strike While the Iron Is Hot

Daniel A. Martell, PhD*, Park Dietz & Associates, 2906 Lafayette, Newport Beach, CA 92663

After attending this presentation, attendees will gain a better understanding of the advantages offered by contemporaneous 

HYDOXDWLRQV�RI�WHVWDPHQWDU\�FDSDFLW\�DQG�XQGXH�LQÀXHQFH�DW�WKH�WLPH�D�ZLOO�RU�HVWDWH�GRFXPHQW�LV�H[HFXWHG�
This presentation will impact the forensic science community by offering a new standard of care for conducting testamentary 

FDSDFLW\�DQG�XQGXH�LQÀXHQFH�H[DPLQDWLRQV�WKDW�FDQ�UHGXFH�WKH�ULVN�RI�IXWXUH�OLWLJDWLRQ�DQG�UHODWHG�XQZDQWHG�RXWFRPHV�
&RQWHVWHG�ZLOOV��WUXVWV��DQG�HVWDWH�SODQV�DUH�H[WUHPHO\�H[SHQVLYH�WR�OLWLJDWH�DQG�FDQ�VLJQL¿FDQWO\�HURGH�WKH�FRUSXV�RI�WKH�HVWDWH�ZKLOH�

simultaneously undermining the wishes of the testator and creating turmoil among surviving family members and remaindermen.  This 

is particularly true when late changes are made to an existing will or estate plan.  Planning for the possibility of a future will contest is 

both a prudent and cost-effective strategy that holds the potential to avoid these typical adverse outcomes.

$�FDUHIXO�DQG�ZHOO�GRFXPHQWHG�DVVHVVPHQW�RI�WKH�WHVWDWRU¶V�FDSDFLW\�SUHSDUHG�DW�WKH�WLPH�WKDW�D�ZLOO�LV�H[HFXWHG�RU�DQ\�VLJQL¿FDQW�
FKDQJHV�DUH�PDGH�FDQ�GRFXPHQW�DQG�SUHVHUYH�HYLGHQFH�RI�WKH�WHVWDWRU¶V�FRPSHWHQF\�DQG�IUHHGRP�IURP�XQGXH�LQÀXHQFH���7KLV�VLPSOH�
step can prevent years of litigation and unnecessary delays in executing the client’s desires.

International standards and practices in this area of mental health law will be presented with a focus on the laws in Great Britain, 

ZKHUH�FRQWHPSRUDQHRXV�H[DPLQDWLRQV�RI� WHVWDPHQWDU\�FDSDFLW\�DUH� WKH�QRUP��DQG� WKH�SUDFWLFH� LV� UHIHUUHG� WR�DV�³7KH�*ROGHQ�5XOH´�
IROORZLQJ�WKH�ODQGPDUN�FDVH�RI�In Re:  Simpson Deceased ���������7KH�OHJDO�FULWHULD�IRU�VXFK�DVVHVVPHQWV�ZLOO�EH�SUHVHQWHG��ÀRZLQJ�
from Banks v. Goodfellow (1870), with a focus on the application of contemporary forensic behavioral science methods to these well-

established legal standards.

A proposed standard of care for such evaluations will be presented which includes both psychiatric examination and neurocognitive 

testing.  Evaluations are generally conducted as close in time as possible to the date that a will or trust will be signed and can usually 

EH�FRPSOHWHG�LQ�RQH�GD\���7KH�SURFHVV�LQFOXGHV�������D�FDUHIXO�UHYLHZ�RI�WKH�PHGLFROHJDO�UHFRUG������REMHFWLYH�SV\FKRGLDJQRVWLF�DQG�
QHXURSV\FKRORJLFDO�WHVWLQJ������D�PHWLFXORXV�IRUHQVLF�SV\FKLDWULF�H[DPLQDWLRQ�RI�WKH�WHVWDWRU�V���DQG������LQWHUYLHZV�RI�VLJQL¿FDQW�RWKHUV�
as needed. 

$�FXVWRPL]HG�QHXURSV\FKRORJLFDO�WHVW�EDWWHU\�LV�DGPLQLVWHUHG��WDLORUHG�VSHFL¿FDOO\�WR�WKRVH�FRJQLWLYH�IXQFWLRQV�PRVW�UHOHYDQW�WR�
testamentary capacity, including attention, concentration, memory, and executive functioning.  Psychodiagnostic testing is used to 

HYDOXDWH�SV\FKLDWULF�V\PSWRPV���7KH�IRUHQVLF�SV\FKLDWULF�H[DPLQDWLRQ�LQFOXGHV�WDNLQJ�D�FRPSOHWH�KLVWRU\��PHQWDO�VWDWXV�H[DPLQDWLRQ��
careful documentation of the testator’s competency, and assessment of the factors that increase susceptibility to, or protect against, undue 

LQÀXHQFH���7KH�HYDOXDWLRQ�FDQ�EH�GLJLWDOO\�UHFRUGHG�LI�GHVLUHG���$�FRPSUHKHQVLYH�UHSRUW�LV�WKHQ�SUHSDUHG�WR�EH�¿OHG�ZLWK�WKH�HVWDWH�SODQ��
In an effort to illuminate the advantages of the proposed model of contemporaneous examinations, case examples will be used to 

illustrate the complexities and complications of waiting until after the death of the testator to evaluate capacity.  Problems and pitfalls 

OLNHO\� WR�EH�HQFRXQWHUHG�E\�DGRSWLQJ� WKLV�DSSURDFK�ZLOO�EH�GLVFXVVHG�DQG� WKHLU�SRWHQWLDO� UHPHGLHV�DQG�DGYDQWDJHV�ZLOO�EH�H[SORUHG���
%\�FKDQJLQJ�WKH�WKLQNLQJ�DERXW�KRZ�DQG�ZKHQ�WR�HYDOXDWH�WHVWDPHQWDU\�FDSDFLW\�DQG�WKH�SRVVLELOLW\�RI�XQGXH�LQÀXHQFH��WKHUH�LV�JUHDW�
SRWHQWLDO�WR�VDIHJXDUG�ERWK�WKH�HVWDWH¶V�¿QDQFLDO�UHVRXUFHV�DQG�WKH�IDPLO\¶V�SHDFH�RI�PLQG�

7HVWDPHQWDU\�&DSDFLW\��8QGXH�,QÀXHQFH��1HXURSV\FKRORJLFDO�7HVWLQJ


