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J23 Addressing Admissibility Challenges to Forensic Document Examination From 
Both a Federal and a State Examiner’s Perspective

Carl R. McClary, BA*, 2600 Century Parkway, Ste 410, Atlanta, GA 30345; and Karen J. Nobles, BA*, Forensic Document Examinations, 
PO Box 411, Pensacola, FL 32591-0411

After attending this presentation, attendees will have gained an understanding of the discovery requirements of witnesses in federal 

criminal or civil cases with respect to Rules 16 and 26.  Examples of required information will be given in addition to material that can 

be helpful in thwarting an admissibility challenge.  Daubert and Frye�VWDWHV�ZLOO�EH�LGHQWL¿HG�DQG�UHFHQW�DGPLVVLELOLW\�UXOLQJV�ZLOO�EH�
discussed.

7KLV�SUHVHQWDWLRQ�ZLOO�LPSDFW�WKH�IRUHQVLF�VFLHQFH�FRPPXQLW\�E\�SURYLGLQJ�VDPSOHV�RI�GLVFLSOLQH�VSHFL¿F�LQIRUPDWLRQ�WKDW�FDQ�EH�
appended to required material to preclude an admissibility challenge.  This information will also assist in educating the legal community 

on the questioned documents discipline’s recent history of challenges and provide the basis for how the discipline meets the factors 

found in Daubert.
The questioned documents discipline was the focus of many reliability challenges in the mid- to late-1990s and early 2000s.  Those 

VDPH�FKDOOHQJHV�DUH�VWLOO�EHLQJ�XWLOL]HG�E\�GHIHQGDQWV��DOWKRXJK�WR�D�OHVVHU�H[WHQW��HYHQ�WKRXJK�)HGHUDO�$SSHDOV�&RXUWV�LQ�HYHU\�FLUFXLW�
have ruled in favor of admitting this type of testimony.  The presentation will address the latest and most popular wording in motions that 

KDYH�EHHQ�¿OHG�LQ�WKH�KRSHV�RI�FKDOOHQJLQJ�VRPH�RI�WKHVH�DSSHOODWH�UXOLQJV�E\�FUHDWLQJ�QHZ�DUHDV�RI�GRXEW���,W�ZLOO�SURYLGH�JXLGDQFH�LQ�WKH�
SUHYHQWLRQ�RI�WKHVH�FKDOOHQJHV�WKURXJK�SUHOLPLQDU\�GLVFRYHU\�¿OLQJV�DV�ZHOO�DV�SURYLGLQJ�PDWHULDO�IRU�IRUPDO�UHVSRQVHV�WR�WKRVH�PRWLRQV�
that have already been received.  Recent rulings will also be given to include, one in the state of Florida which adopted the Daubert 
VWDQGDUG�IRU�DGPLVVLELOLW\�LQ��������/DQJXDJH�IURP�WKH�UXOLQJ�LQ�WKLV�FDVH��ZKLFK�LV�WKH�¿UVW�FKDOOHQJH�RI�WKLV�W\SH�VLQFH�WKH�DGRSWLRQ�RI�
the standard in Florida, will be discussed including that court’s observance that the Daubert�VWDQGDUG�ZDV�LQWHQGHG�WR�EH�PRUH�ÀH[LEOH�
than the Frye�VWDQGDUG�ZLWK�UHVSHFW�WR�VFLHQWL¿F�WHVWLPRQ\���$OWKRXJK�QRW�UHTXLUHG��RWKHU�VWDWHV�KDYH�DGRSWHG�WKH�Daubert standard in 

recent years and a current list of those will be presented.

7KLV�VWXG\�ZLOO�SUHVHQW�XVHIXO�WRROV�IRU�SRWHQWLDO�ZLWQHVVHV�WR�SUHFOXGH�D�FKDOOHQJH��LQFOXGLQJ�PDWHULDO�LQ�'LVFRYHU\�DQG�,QVSHFWLRQ�
Rule 16 that requires copies of written reports and a written summary of any testimony that the government or the defendant intends to 

present under Federal Evidence Rules 702, 703, or 705.  Rule 26 of the Federal Rules of Civil Procedure, General Provisions Regarding 

'LVFRYHU\��ZLOO�DOVR�EH�H[SODLQHG�DQG�WKH�GLIIHUHQFHV�EHWZHHQ�WKH�WZR�KLJKOLJKWHG���(YHU\�ZLWQHVV�PXVW�EH�IDPLOLDU�ZLWK�WKHVH�UXOHV�DQG�
RWKHU�UHTXLUHPHQWV�LQ�WKHVH�UXOHV�VXFK�DV�WKH�ZLWQHVV¶V�TXDOL¿FDWLRQV�DQG�DQ\�YLVXDO�DLGV�WKDW�DUH�LQWHQGHG�WR�EH�XVHG�DW�WULDO���7RR�RIWHQ��
SURVHFXWRUV�DQG�ZLWQHVVHV�DOLNH�IDLO�WR�SURYLGH�WKLV�LQIRUPDWLRQ�LQ�GLVFRYHU\���$Q�H[DPSOH�RI�DQ�H[SDQGHG�5XOH�����ZKLFK�SURYLGHV�PRUH�
than-required discovery material for the opinions and the methodology used, will be offered.  Often, the education of opposing counsel 

as to how the witness intends to address and explain admissibility factors can be enough to preclude challenges of this type.  One of the 

PRVW�GLI¿FXOW�WDVNV�IDFLQJ�WKH�H[DPLQHU�LV�WR�HQVXUH�WKDW�WKHLU�FRXQVHO�LV�QRW�RQO\�HGXFDWHG�RQ�WKH�KLVWRU\�RI�WKHVH�FKDOOHQJHV��EXW�DOVR�
understands the importance of preparation and comprehensive written responses. 

Questioned Documents, Admissibility, Rule 16 and Rule 26


